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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
v.
LURA H. DAVIS,
Defendant-Appellant.
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)

NO. 45240
BANNOCK COUNTY NO. CR 2015-7769

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Lura Davis contends the district court erroneously dismissed her I.C.R. 35 motion for
leniency (hereinafter, Rule 35 motion) for lack of jurisdiction, though she is mindful that her
motion was filed after the time to file had expired. This Court should reverse that decision and
remand this case for further proceedings on her motion.

Statement of the Facts & Course of Proceedings
Pursuant to a plea agreement, Ms. Davis pled guilty to possession of methamphetamine
with the intent to deliver. (See R., pp.154-55.) Pursuant to an additional binding plea agreement,
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she admitted to violating the terms of the presentence Wood Court program in which she had
enrolled, and the parties agreed to have the district court retain jurisdiction over her case.
(R., p.180.) The district court joined the binding plea agreement. (R., p.173.) Accordingly, it
imposed an underlying sentence of seven years, with three years fixed, and retained jurisdiction.
(R., pp.173, 183-88.)
Ms. Davis successfully completed all of her assigned programs during the period of
retained jurisdiction. (Presentence Investigation Report (hereinafter, PSI), p.40.) As a result, the
rider program staff recommended the district court suspend her sentence. (PSI, p.39.) The
district court followed that recommendation, suspending Ms. Davis’ sentence for a four-year
term of probation. (R., pp.193-95.)
Unfortunately, Ms. Davis struggled on probation, which resulted in a report containing
several alleged violations of the terms of her probation. (R., pp.202-04.) The district court
ordered a mental health evaluation which concluded that Ms. Davis was likely to continue using
drugs, “until she receives the proper substance treatment and mental health treatment. She has
limited mental health treatment and struggles with grief and loss.” (PSI, p.56.) That evaluation
noted Ms. Davis’ diagnoses of major depressive disorder, post-traumatic stress disorder, and
stimulant dependence. (PSI, p.57.) It also recommended she participate in Adult Mental Health
Services to assist her in getting the proper treatment in place. (PSI, p.57.)
Defense counsel also explored the possibility of having Ms. Davis admitted to various
treatment programs, such as the mental health court program. (R., pp.213, 217.) However, all of
her applications to those programs were denied. (R., p.217.) As a result, on March 13, 2017, the
district court revoked Ms. Davis’ probation and executed her sentence. (R., pp.227.) A written
order to that effect was entered on March 20, 2017. (R., pp.229-31.) Trial counsel assumed his
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office received a copy of that order on March 21 or March 22, 2017. (R., p.239 (defense
counsel’s representations in the amended Rule 35 motion).)
On April 5, 2017, defense counsel sent a letter to Ms. Davis, advising her about her
ability to file a Rule 35 motion. (R., p.239.) However, the fact that it had to be sent to the
Jefferson County jail caused “an extensive delay” in Ms. Davis receiving that letter from
counsel. (R., p.239.) She ultimately called counsel on April 27, 2017, to request he file a Rule
35 motion in this case, and counsel filed a motion the same day. (R., pp.236, 239.)
At a hearing on that motion, defense counsel conceded that the motion was filed beyond
the time allowed under the applicable rule, and that the deadline was jurisdictional. (Tr., p.8,
Ls.17-22.) The district court noted that “maybe you have an appellate issue here that gets it back
to the Supreme Court to maybe relook at Rule 35,” but it concluded that it did not have
jurisdiction to grant the motion. (Tr., p.10, Ls.12-18.) As a result, it dismissed Ms. Davis’ Rule
35 motion. (R., p.234.) Ms. Davis filed a notice of appeal timely only from the order dismissing
her Rule 35 motion. (R., pp.245-47.)

ISSUE
Whether the district court’s decision to dismiss Ms. Davis’ Rule 35 motion for lack of
jurisdiction should be reversed.

ARGUMENT
The District Court’s Decision To Dismiss Ms. Davis’ Rule 35 Motion For Lack Of Jurisdiction
Should Be Reversed
Idaho Criminal Rule 35 requires that a motion for leniency be filed within fourteen days
of an order revoking probation. I.C.R. 35(b). That time limit is jurisdictional, meaning that, if a
motion is not filed within that time frame, the district court has no authority to grant the motion.
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See, e.g., State v. Parvin, 137 Idaho 783, 785 (Ct. App. 2002). Mindful of the fact that her Rule
35 motion requesting a reduction in her sentence was not filed until thirty-nine days after the
applicable time limit expired, Ms. Davis maintains that this Court should reverse the decision to
dismiss her Rule 35 motion and remand the case for further proceedings on the merits of the
motion.1
CONCLUSION
Ms. Davis respectfully requests that this Court reverse the district court’s order
dismissing her Rule 35 motion and remand this case for further proceedings.
DATED this 6th day of December, 2017.

__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender

1

As trial counsel did not send the letter informing Ms. Davis of her ability to request a Rule 35
motion until two days before the time limit expired and he knew Ms. Davis was incarcerated in a
different county (see R., p.239), this may be a basis to seek post-conviction relief for ineffective
assistance of counsel. See State v. Jensen, 126 Idaho 35, 37 (Ct. App. 1994) (explaining that,
“where the loss of a Rule 35 opportunity was caused by ineffective assistance of counsel, the late
filing of a motion for Rule 35 relief will be permitted,” if the defendant presents sufficient
evidence to establish the ineffective assistance of counsel); see also State v. Gray, 129 Idaho
784, 799 (Ct. App. 1997) (reiterating the preference for claims of ineffective assistance of
counsel to be raised through an application for post-conviction relief).
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